For roleasc Saturday,

October 14, 1939 et
BEFORE THE UNITED STATES DEPARTMENT OF LABOR
WAGE AND HOUR DIVISION
WASHINGTON, D. C.

------- - e me W M = e = = wm wm Y

In the matter of ;
Hearing on Proposed Amendments of  :
Part 516 (Records to be Kept by Em= : FINDINGS AND RECOMMENDATIONS
ployers) of the Regulations Issued

Under Section 11(c) under the Fair : OF THE
Labor Standards Act of 1938, : )
3 PRESIDING OFFICER
Red Caps or Hand~baggage Porters : '
R R s 4 September 28, 1939

The International Brptherhood of Red Caps, the Brotherhood of
Railway and Steamship Clerks, Freight Handlers, Express and Station
Employees, and sundry other parties having filed petitions with the
Administrator for an amendment to Part 516 of Regulations issued by the
Administrator under authority of Section 11(c) of the Fair Labor Standards
Act of 1938 == Title 29, Labor, Chapter 5 == Wage and Hour Division, the
Administrator gave notice of a public hearing to be held at 939 D Street,
Northwest, Washington, De Ce, at 10 o'clock Ae. M., June ?7, 1939, be=-
fore the undersigned as Presiding Off'icer. Subsequently, when it was
found necessary to provide larger seating capacity, the place of the
hearing was changed to the auditorium of the Department of Commerce
Building,.

Pursuant to notice, the undersigned convened the hearing and an

epportunity was afforded to a2ll who appeared during a two day session to
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present testimony and to question witnesses through the Presiding
Officer., At the hearing, the International Brotherhood of Red Caps
and the Brotherhood of Railway and Steamship Clerks, Freight Handlers,
and Express and Station Employees, claiming to represent together the
majority of the Red Caps, filed petitions with the Administrator to
amend Part 516 of the Regulationse The petitions were supported'by
other interested parties. The Association of Americen Railroads,
which appeared on behalf of substantially all of the employers of

red caps in the United States, opposed any changes in the present

regulationse Driefs and additional statements were filed subsequent
to the hearing by various partiess At the request of the Association
of American Railroads, the rocord wns kept open until August 15 for
this purposes The three main parties in interest were then given

until September 15 to furnish argument upon the final briefs submitted.

Proposcd Amendments to Records Rogulations; the
Position of The Associction of American Railroads

The term “red‘cap" as used hereafter includes any employee
whose duties consist of, or include, handling passengers' baggage and
qther articles at various passenger stationse. There was no argument
on the supposition that these employees, of which there are approxi-

mately 6000 in the United States, l/ are "engaged in commerce" and

1/ The International Brotherhood of Red Caps estimates that
there are between 6000 and 8000 of these employeese Returns to a
questionnaire of the Interstete Commerce Commission filed in 1938 by
250 carriers covering their operations at 350 stations indicated approxi=
mately 4300 rod caps in cities of over 100,000 population.
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are entitled to the benefits of the minimum wage provisions of the

Act, E/

.

The Administrator, having rcceived many complaints alleging
that in a number of instances red ceps weore not being paid the mini-
mum wage, called the hearing on the guestion:

"What, if any, amcndment should bo made to Part 516 of the
Regulations isscd by the Administrator under Scction 11(c) of the
Fair Labor Standards Act of 1838 to require special or additional
records to be kept by employers of red caps or haud-baggage porters,”

An employer subject to provisions of the Act is required
under Section 51641 of the Regulations to make and preserve records
showing, among other things, "total wages paid for each workweek,"
Paragreph (d) of Section 518,4 defines the term "wage or weges" as
follows:

"Por the purposc of these Regulations, the term twage!'

or 'wages! means all remuneracion for employment of

whatsoéver nature whether paid on time work, piece work,
salary, commission, bonus, or other basis.,”

-

2/ The receivers of the Seaboard AiRlline, through counsel,
indicated That their participation in the proceeding was not to be
teken as constiluting an edmission on their part that red caps "under
all circumstances"” were employeos within the meaning of the Railway
Labor 4cta (99) The Association of Americen Reilroads, ropresonting
substantially all the carriers, recognizes that red caps arc cmployecs
of the railroads (365)e (Figurcs in parenthesis here and elsewhere
in this Report, rofer to pages of transcripte)
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Under this definition, the carriers at present show in their rccords
as "wages paid" to red caps in their employ the tips and gratuities
rcported as received by the red caps from passengers or other personse
The two principal petitioners rcquest that the Regulations bc amended
to prohibit the recording of tips as "wages" paid by the cmployerae

The International Brotherhood of Recd Caps proposcs an amend=
ment to accomplish this purpose which would be known as Scction 51646
and would provide that:

Employers of red caps or hand=baggage porters shall

not include dircctly or indirectly in their rccords of

wages, oxtra wages, additions to wages or total wages

roquircd to be kept by Scction 51641 hercof any amounts
received by red caps or hand=baggege porters as tips or
gratuities from person other than their employers, such

as passengers and the likes In no event may tips or

gratuities to red caps or hand-~baggage porters be counted

as part of the wages required by the Fair Lebor Standards

Acte

The Brotherhood of Railway and Steamship Clerks proposes that:

Part 516, Section 516.,4(d) be amended by adding after

the finel words of said paragraph (d) "or other basis"

the following language: "but shall not include tips

or gratuities received by employecs of employers

specifiecd in Section 13(b) of the Act from passengers

or persons other than the employer,"

The Association of Amcrican Railroads contends that the pre=
sent rocords regulations are "definite and cloar" (363) and adequately
serve the purpose for which they werc intended. The Association con=-
tends that the amendment of the rccords regulations as proposed by
petitioners would constitute an administrative ruling not authorized

by the terms of the Acte Their position is that the amcndments attempt

under the guise of a records regulation to determine a metter of
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substance which only the courts can decide; that is the question
whether the present argangement by which red caps record the tips
and gratuities received and the railroad terminal companies agree
to guarantee that each and every red cap will receive at least the
minimum wage is in conformity with Section 6 of the Fair Labor Stan-
dards Acte

In order to understand cléarly the issues raised by the
contentions of the parties, it is necessary to consider the history
and details of the present arrangement by which the carriers com-
.pensate red cap emnloyeceses This report will therefore consider in
turn: |

The "Accounting and Guarantee" Arrangement
Adopted by the Carriers

Results Growing Out of the Operation of the
"Accounting and Guarantee" arrangement

Finding and Recommondation

The "Accounting and Guarantee" Arrangement
Adopted by the Carriers

Prior to the enactment of the Fair Labor Standards Act,
most red caps were forced to rely upon tips and gratuities given
them by the traveling public as their sole source of incomes In only
exceptional cases and these were generally whore red ceps also hod:
additional assigmments, were they poid small regular salaries to
supploment tho reccipt of tips and gratuities. Prior to October 24,

1938 in the Union Station of Omaha, Nobraska red caps wore called
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"ushers" and were paid $3.,40 per day under a union agreement; in the
Ste Paul, Minnesota terminal red caps were called "porters" and were
paid about $70 a monthe (Exhibit 27) By far the majority of the red
caps, perhaps up to 80 per cent or more of those employed in these
duties, received only the amounts which accumulated as tips from

the traveling publice Of an cstimated 4300 red caps employed in

1938 in cities of over 100,000 population, returns to a questionnaire
filed with the Interstatc Commerce Commission by employers of red

3/

Red caps were cmployed on the premises of the carriers

caps show that 3,150 rcceived componsation only through tipse

subject to the regulation and control of the railroad or terminal
compenics, to carry baggoge and peckages and te porform other
scrvices for pﬁsscngcrs. From time to timec they werc asked to carry
out warious other dutics for the terminal, such a2s cleaning the
station pletform, carrying messages, and paging passcngerse

Since Octobor 24, 1938 onc railroad ontcred an agrocment
with a union covering all red cops cmployed and classifying them os
"portors", This agrcement provides for thc paymont of wages by the
roilroad a# or obove the minimum provided in tho Aet and oxcludes '
tipse (21, 49, 50 and Exhibit 27) By far the mejority of red caps,
however, rceceive compensction only through the tips received from

the traveling public,

gy’ Intorstate Commercc Commission, Ex Parte 72 (SubeNoe 1),
Decided Scptombor 29, 1938,
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When the Fair Labor Standards Act was enacted, the carriers,
according to their testimony, gave serious consideration to the pro-
blems raised by the Act to determine "whether they could devise any
way to avoid having sdddled upon them an additional cost of opera=-
tion of upwards of two million dollars per year," (365)s While red
caps were admittedly their employees, they did not feel impelled to
pey them 25/ per hour out of payroll fundse Instead the carriers in-

stituted “be "

accounting and guarantee" arrangement which they be=
lieved would meet the requirements of the lawe. Under this arrange-
ment,each red cap is requested to report the amount of tips received
cvery deys Therc is no change in the method of compensation of red
caps; but if the total amount received from the public is less than
25¢ per hour the carrier agrees to make up the differcnce.

This arrangement was designed to avoid as far as possible
any payment to red caps from the payroll funds of the carricrse As
the spokesman for the corriers exprosscd its

"The only change it proposed to make from the onc thet

had been in effeet all the years before was simply to

add the elcment of a guarantee to thesc mens These

men had been working all the years, generally speak-

ing, for the tips they could gete The change that

was proposed was to let them continue to do that,

but add the one additional element of o guaranty

to them thot if they didn't make the minimum required

by the law, the railroad would meke it up to

theme" (369-370)

Pursuant to this plan ecach carrier issued the following

notice to its red ceps (or another notice similarly phrased):
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(Place and Date)

TO THOSE CARRYING HAND BAGGAGE OF PASSENGERS
OR OTHERWISE ASSISTING PATRONS OF THE RAILROAD
ON RAILROAD PREMISES, COMMONLY CALLED RED CAPS,

(LOCATION)

IN VIEW OF THE REQUIREMENTS OF THE FAIR LABOR
STANDARDS ACT, EFFECTIVE OCTORER 24th, 1938, AND IN
CONSIDERATION OF YOUR HEREAFTER ENGAGING IN THE
HANDLING OF HAND B.GG.iGE AND TRAVELING EFFECTS OF
PASSENGERS OR OTHERV'ISE ASSISTING THEM ..T OR ABOUT STATIONS
OR DESTIN.TIONS, IT WILL BE NECESS:RY TH.T YOU REPORT
DAILY TO THE UNDERSIGNED THE AMOUNTS RECEIVED BY YOU
48 TIPS OR REMUNERATION FOR SUCH SERVICE.

THE CiRRIER HEREBY GU.R/NTEES TO EACH PERSON
CONTINUING SUCH SERVICE AFTER OCTOBER 24, 1938 COM-
PENSATION WHICH TOGETHER WITH AND INCLUDING THE SUM
OF MONEY RECEIVED .S ROVE PROVIDED, WILL NOT BE LESS
THAN THE MINIMUM W.GE PROVIDED BY L.W.

YOU /RE PRIVILEGED TO RET.IN SURJSCT TO THEIR
BEING CREDITED ON SUCH GU.R/NTEL ALL SUCH TIPS OR
REMUNTR..TION RNCEIVED BY YOU EXCEPT SUCH PORTION
THEREQF .S HAY BE REQUIRED OF YOU BY THE UNDERSIGNED
FOR TAXES OR ANY CH:R.CTER IIPCSED UPON YOU BY LiW
IND COLLECTIBLE BY THE UNDERSIGNED,

ALL THD M.TTERS ABOVE RUFERRED TO /RE SUBJECT
TO THS RIGHT OF THE CARRIER TO DETERMINE FROM TIME TO
TIME THE NUMBER AND IDENTITY OF PTRSONS TO BE PERMIT=
TED TO ENGAGE IN SiID WORK /ND THE HOURS TO BE DEVOTED
THERETO, TO ESTABLISH RULES AND REUGULATIONS RELATING
TO THE MANNER, METHOD AND PIACE OF RENDITION OF SUCH
SERVICE, AND THF .:CCOUNTING REQUIRED,

(Weme of Rallroad)

4
(Weme & Title of Officer Signin'g{

_4/ Zxhibit 8 of Record of Hearing
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In most instances copies of the notice were served personally
upon each red cap and a receipt was required (89, 169, 175, 228), Ver-
bal and written protests were made by some of the employees, but they
were told that they must sign the receipts or cease working (82, 159,
160, 169, 204, 226-R28, 239, R70=k7R)s The record shows that in one
instance the notice was posted on the bulletin board and no request
was made that the red caps employed in that station sign it (324-325),

The contention of the Association of American Railroads is
that these notices served upon the employees constituted enforceable
contracts entered into as a condition of employment and resulting in
a constructive turning over of tips to the employer and payment back
to the employees

Results Growing Out of the Operation of the
"Accounting and Guarantee" Arrangement

Testimony offered at the hearing shows convincingly that the

records kept by the carriers of tips reported as received by red caps
do not represent accurately the tips rcceived by these men, Under the
present minimum, red caps must receive wages at the rate of two
dollars for working an eight-hour day, The record is replete with
statements that red caps, unable to earn the minimwm in tips during
the day, falsely register that amount on the record slips provided

by the employer (32, 57-63, 82-84, 161, 192)s Numerous red caps
testified at the hearing that they padded their reports when they
made less than twenty—five cents an hour in tips (192, 328)e _The

reason for this false reporting of tips was said to be the fear of
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discipline or dischargec by the carriers for failing to rcport the
minimum (146, 161, 171, 177, 310-314), However, it appears to have
become wellanigh the universal practice to report §R each and every day,
even in cases where the men have always received considerably more than
$ in the past; such falsification, initiated by the red caps them—
selves and continued on the advice of their union officers, presum-
ably on the ground that the railroads themselves are not interested
in accurate records béyond the receipt of § per day, (349) must have
its basis in other considerations than the fear of discipline or dis-
chargees The railroads have acquiesced in this practices

There was testimony that a station master told the employees
to report 25 cents an hour regardless of whether the amount reported
was actually earned (170)s One witness testified that the station
master in a large city had discontinued requiring the men to report
and advised the red caps that hcnceforth the railroad would report
R5 cents an hour for the men (137)e Witnesses testified that several
of the red caps were discharged for failing to report tienty-five
cents an hour (160, 171)e The record contains allegations that
false reports of tips were made by red caps from fear of discipline
or the possible loss of employment, whether such fears were justified
or note On the other hand, the Association of American Railroads has
submitted documentary evidence supported by affidavits to show that
at many of the stations where these specific charges were made
the railroads have repeatedly made up the difference between amounts

reported by the men and the guarantee and that at these stations
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no reductions in the nm-r?er of red caps employed have been made as a
5
result of the guarantee,

The "accounting and guarantce” arrangement by which most of
the carricrs compensate their red caps is of nccessity applied by
minor company officials - local officers such as station masters,
head porters, and station agentss It appears from the record that
many of thesc officials have made it be known in one way or another
that the red caps ought to report the receipt of two dollars for
eight hours work regardless of the amount actually rcceived. The
possible misapplication of the arrangement by subordinate officials
is admitted by Counsel for the Association of American Railroads in
the following statement (392):

"I have had personal experiences, and everyone

else has had, of subordinatc officers not carrying

out strictly the intent of the instructions that they

get from above, and I wouldn't be surprised to find

that in some instances there have been actions of

the sort that have been charged here — that is,

certain nen in immediate charge of these fellows,

for fear of criticisn by someonc above them, in-

dicated to these fellows what they wanted them to doe!

The testimony substantiates this statement and fully
demonstrates the impossibility of determining from the records of
carriers kept to conform with the regulations of the Wage and Hour
Division whether red caps are receiving the minimum wage provided

by the Acte

Part 516 are Regulations and Records to be Kept by Employers:

issued Pursuant to Section 1l(c) of the Fair Labor Standards Acte

5/ lMemorandum submitted subsequent to Hearing, passime
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The carriers appear to have taken rather lightly their ovm oblie
gations to keep accurate recordss In answer to a charge made at the
hearing that "red caps are required to turn in slips showing checks
of & in tips before they can go to work so that the rccords will be
in shape" (137), the carrier replicd in an affidavit that the slips
of the red caps "are deposited in a box #* #¢ It may be that they
are placing the report in the box beforc they complete their dayts
worke For this the company is not responsibles” (Mcmorandum,
Caption 5). This is a totally umwarranted assumptione It is the
Company?s obligation to keep accurate rccords under the law gnd the
regulations and this shedding of responsibility, dircctly traceable
to the Y"accounting and guarantce" arrangement, is indicative of the
lighthearted attitude taken by some of the officials of the carriers
toward their obligation under the Acte In another terminal the form
of the slip required to be filled out by the red caps was changed
after the Act was in effect 5 months and thereafter it did not cven
have a provision for reporting tips rcceiveds The Company alleges,
however, that "red caps have specific instructions at the end of
each payroll period when they report to the auditorts office to pay
Railroad Retircment Act taxes to report at that time if during the
period they failed to rcceive in tips an amount equal to the sun they
were entitled to reccive under the Fair Labor Standards Acte It is
generally understood by the red caps that the Terminal Company will
pay ony difference ﬁpon red caps reporting the anount necessary to
nect the minimm requircmentse." (Mcrmorandum, Caption 5) This is

only another indication of the casual handling by subordinate
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officials of the obligations of the carriers under the Act.

In many instances testimony of petitioners! witnesses has
been controverted by affidavits filed by the Association., These
affidavits have been studied with care and have been given full
weight in the consideration of this problem, Thus in many cases
dienisusal of red caps was shown to havg been not for the purpose of
coercirs them to report earnings of at least $2 a day but because of
infrections of rules, neglect of duty, or merely to reduce costse
Furicug:s have often been made on a strict seniority basis, The
testizony of the reprecsentatives of the Association at the hear-
ing shows that in numerous cases tips when below the minimum wage
established by law are in fact regularly and consistently supple=-
mented by payments from the carriers (266-268, 406-409), In
these cases the amount of the check received by the individual red
cap from the carriers is usually small, ranging from a few cents
to five or six dollars each fifteen~day payroll period. The record
indicates that the red caps at a few stations receive make-up
checks from the railroads each period (406-409, 413). These stations
usually have little of the more lucrative tipping assignments and
additions to the tips received by red caps must be made constantly.

In many cases where red caps are unable to earn two

dollars for eight hours of work, the assignments given them by the

One large railroad in the seven months preceding April
30, 1939, paid $12,075.59 to its red caps as the difference between
the%r reported tips and the minimum wage required by statute (412~
413).
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carriers are responsible. For red caps are at times required to
perform other duties which prevent them from carrying the bags of
passengers and thereby diminish their opportunities to earn tips?
In many stations red caps perform janitor work for the carriers in
addition to their red cap duties., (258, 259, 288) The record shows
that red caps often mop, sweep, and clean the stations and station
platforms, wash windows, page passeﬁgers. care for children traveling
alorne, assist in transporting ill passengers, call trains, collect
and deliver mail, run errands, and perform other services which are
nét expected to yield tips and which therefore diminish their
opportunities to earn at least 25 cents per hour in tips. (12-13,
152, 172, 256, 259, 263). In some stations the small amount of
traffic or the type of people traveling (comﬁuters and college
students) preovent the red caps from receiving amounts in tips equal
to 25 cents an hour., As indicated in the record, some of the rail-
roads recognize these deficiencies in such stations and have consistently
made up the difference between the tips actually received and the
legal minimum. However, it does not appear that this is a common
practice and all too often the red cap for fear of disciplipe or the
éossible loss of his job is ferced to bear the bdurden of the poor
location or assignment.

Even in terminals with a large flow of passenger traffic

some red caps are assigned to watches and @ricks which cannot yield

7/ TFor example, in one terminal the red caps are each re-
quired to run an elevator one day a week, In order to comply with
this requirement the red caps have themselves hired a man to run the
elevator, (148).
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an average earning of twenty-five cents an hour, The assignments

are sometimes for a few hours in a single day, one day in the week,
or permanent, In order to prevent the concentration of such assigne
ments seme bui not all terminal companies provide a complete rotation
of the red caps in the various posts of the station; the taxicad
stand, the day coaches, the Pullman coaches, the locals, and the
entrance usually used by passengers arriving and leaviag the statiea
on street cars (315-318), Of course if red caps were free to work
in the terminals wherever they thought they could best earn $ips,
they would not work the less desirabdle pesitions,

Since the effective date of the Act, most of the carriers
have taken the position that if the tips reported by the red caps
consistently fall below the minimum wage the logical inference is
$hat the partieular station has t0e larzge a number of yed eaps in
proportien to the amount of traffie and as a consequenee red caps
are laid off, However, ta the situatiens set forth ia the preceding
pavagyaphe wheze rved cape sveep, slean, and perpform ethepy services
arcund the statiens or werk a positions oy ia statiens vhere they
have little oppertunity te earan tventy+five gents am hour by earrying
bags for passcagers, a fajluye te Jist the l;nilun as Yeing received
in tips would ne$ nococ-arily iandiecate a lack of diligence and
assiduity en the part ef the wed caps or oven an oxcessive staff of

red caps. Ia such eases itV §e doubly impertant that wed caps be
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protected in their right under the law to be paid no less than
twenty-five cents per hour,

The presenmt form of time cards kept by the carriers for
red cap employees makes no provision for a segregation of the various
types of work which they perform and hours worked on each type of
work. The records kept by the carriers, although they differ
slightly from company to company, usually provide columns for listing
the number of hours worked by each red cap, tips received, de-
ductions made for taxes or other purposes, and the additional sum
paid by the carrier to make up the difference between the reported
tips and the applicable minimum wage (397-404), At the small
stations and terminals it is common for red caps to do janitorial
and related work, fut in these places it is also more common to
hire men as cleaners enxd to assign them at various times during the
day to red cap duty., The usual wage for cleaners, while it is
different in different areasg, is said to be cnsiderably more than
the minimum required by the Fair lLabor Standards Act. In only one
notable instance was the record kept by the carrier substantially
different. At this terminal the daily report form in use at the
date of the hearing provided spaces for itemizing (1) time consumed
in waiting on each passenger; (2) number of parcels handled; (3) tips
received from each passenger. Each red cap, according to the testimony,
received credit as hours worked only the timé spent in waiting upon
the passengers, The remaining time during which he was held for
work at the terminal was not included in the computation of his hours
on duty (57-63). Counsel for thé carriers conceded at the hearing
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that this was improper and in the memorandum filed subsequent to the
hearing stated that a retroactive adjustment is being made and that
in the future this terminal will calculate the earnings of red oaps
on the basis of time held for work (Merorandun pe 9)e

According to the testinony of many of the red caps there
has been an appreciable decline in the amount received as tips since
the passage of the Act., (38, 39, 70, 88, 165, 171, 181, 185, 186,
192, 205, 206, 450-460) The usual explanation is that the public has
nistakenly been given the impression through the press that red
caps now receive a regular wage fron the carriers and that tips are
no longer their sol: supporte Scveral witnesses estinated that their
ovn income from tips had declined about one~thirde (71, 171) Another
witness testified that tips had declined but that the cut in the /f:
force had had a counteracting effect upon his rcceiptse (88) The Lﬁiéé/;
carriers subsequently subnitted affidavits by statiommasters and some
red caps that to the best of their knowledge wherc tips may‘have
declined after the effective date of the Act, they soon returncd to

custonary levels (Memorandum, Captions 3 and 5),
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Finding and Recommendation

In the light of all the evidence there can be no conclusion
other than that the pay roll rccords of the carriers for Red Caps general—
1y do not accurately record the data as to wages palds It also appears
that there is grave legal doubt as to the %mlidity under the Fair ILabor
Standards Act of the accounting and guarantee arranggment which the
carriers have usede It is, thercfore, recommended:

le That the Division take irmediate steps through

court action to determine the velidity of the

accounting and guarantee arrangement under which

many Red Caps are cmploycde

Re And, pending an zuthoritative Court decision determine
ing the velidity of the accounting and guarantee ar—
rangenent, that employers be requiredvto keep records
which show separately from other amounts paid as
wages, the amount of tips which are claimed by the

employer to be wages paide

3¢ It is also desirable that records kept by employcrs
for employees cngaged in occupations in which tipe—
ping nay occur sholl record the number of hours
worked each week in such tipping occupations sepa—
rately from the nuriber of hours worked in other oce—
cupations, if the employee accounts for or turns

over to the employcr the amount of tips received

Lt [k

GusLav Peck
October 12, 1939 Presiding Officer

fron third pcrsonse
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